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MOTION FOR JUDICIAL NOTICE 

 This appeal involves statutory construction of the Domestic 

Violence Prevention Act.  (DVPA; Fam. Code, § 6200 et seq.)  

While the plain language of the relevant statutes dictates a result 

in Appellant  favor, legislative history can be 

useful for confirming Appellant’s proffered interpretation.  (See, 

e.g., Isidora M. v. Silvino M. (2015) 239 Cal.App.4th 11, 19 

[“Assuming arguendo the plain language of the statutory scheme 

does not resolve the interpretive question . . . the legislative 

history . . . is clear.”].)  As such, Appellant respectfully requests 

this Court take judicial notice of four documents relating to the 

legislative history of the DVPA.  (Cal. Rules of Court, rule 8.252; 

Evid. Code, §§ 452, subds. (c) & (h), 459; see id., §§ 453, 454.)  

Appellant thus moves this Court to take judicial notice of the 

following excerpts of legislative histories: 

 Exhibit A:  Assembly Committee on the Judiciary, Analysis 

of Assembly Bill Number 2517 (2019-2020 Reg. Sess.), 3d 

reading, June 5, 2020; 

 Exhibit B:  Legislative Analyst, Report to the Assembly 

Committee on Criminal Justice, analysis of Senate Bill Number 9 

(1979-1980 Reg. Sess.), as amended on June 26, 1979; 

 Exhibit C:  Legislative Counsel’s Digest, Senate Bill 

Number 9 (1979-1980 Reg. Sess.), as amended on June 4, 1979; 

and 
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 Exhibit D:  Senate Committee Report on Senate Bill 

Number 9 (1979-1980 Reg. Sess.), as amended on January 24, 

1979. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Appellant moves this Court to take judicial notice of the 

four legislative history documents attached as exhibits A, B, C, 

and D, to aid the Court in construing the DVPA when deciding 

this appeal.  (See Evid. Code, §§ 452, subds. (c) & (h), 453, 454, 

459; Cal. Rules of Court, rule 8.252; see also In re Marriage of 

Nadkarni (2009) 173 Cal.App.4th 1483, 1497-1498 [concluding 

the court’s plain language interpretation “comports with the 

legislative history of the DVPA”]; Kaufman & Broad 

Communities, Inc. v. Performance Plastering, Inc. (2005) 133 

Cal.App.4th 26, 30 (Kaufman) [“we will grant motions for judicial 

notice of legislative history materials without a showing of 

statutory ambiguity”].) 

These materials include excerpts from the legislative 

histories of one recent Assembly Bill from 2020 (AB 2517), and 

one Senate Bill from 1979 (SB 9) that was part of the original 

enactment of the DVPA.  (See Stats. 2020, ch. 245 (A.B. 2517); 

Stats. 1979, ch. 795 (S.B. 9).)  These materials were not provided 

to the trial court.   

The Assembly Judiciary Committee analysis for AB 2517 

was obtained from Westlaw.  The three documents of legislative 

history for SB 9 were compiled by Legislative Research & Intent 

LLC.   
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These materials are pertinent to Appellant’s arguments 

regarding the proper interpretation of portions of the DVPA, 

including a trial court’s authority to include or not include certain 

debt or mortgage payment terms as part of a DVPA restraining 

order.  (Fam. Code, §§ 6324, 6340, 6342.5.) 

Evidence Code section 459, subdivision (a) allows this 

Court to take judicial notice of materials listed in section 452.  In 

turn, Evidence Code section 452, subdivision (c) allows this Court 

to take judicial notice of “[o]fficial acts of the legislative . . . 

departments . . . of any state of the United States.”  Such official 

legislative acts include legislative history materials.  (Almond 

Alliance of California v. Fish and Game Commission (2022) 79 

Cal.App.5th 337, 342, fn. 3 (Almond).)   

Although only certain legislative history materials are 

appropriately subject to judicial notice, the four exhibits in this 

motion are appropriate for judicial notice.  (See Kaufman, supra, 

133 Cal.App.4th at pp. 30-31.)  Exhibits A and D are legislative 

committee reports and thus subject to judicial notice in this 

Court.  (Id. at pp. 32, 39.)  Exhibit B is a report of the legislative 

analyst and thus subject to judicial notice in this Court.  (Ibid.)  

And Exhibit C is a legislative counsel’s digest and thus subject to 

judicial notice in this Court.  (Id. at p. 35.) 

Furthermore, courts commonly take judicial notice of 

legislative history materials when construing statutes.  (E.g., 

Almond, supra, 79 Cal.App.5th at p. 342, fn. 3 [“various 

legislative history documents”]; Kaufman, supra, 133 Cal.App.4th 

at p. 39 [legislative committee reports and enrolled bill reports]; 
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St. John’s Well Child & Family Center v. Schwarzenneger (2010) 

50 Cal.4th 960, 967, fn. 5, 969, fn. 9 [bills, legislative counsel 

opinion, and voter initiative ballot materials]; Hughes Electronics 

Corp. v. Citibank Delaware (2004) 120 Cal.App.4th 251, 266, fn. 

13 [legislative histories and amendments “relevant and 

appropriate” for judicial notice]; see also, e.g., Martin v. Szeto 

(2004) 32 Cal.4th 445, 452, fn. 9 [granting judicial notice of 

legislative history even though the materials were ultimately 

found “not . . . useful” for construing a statute].) 

Finally, these legislative history materials are appropriate 

for judicial notice as “[f]acts and propositions that are not 

reasonably subject to dispute and are capable of immediate and 

accurate determination by resort to sources of reasonably 

indisputable accuracy.”  (Evid. Code, § 452, subd. (h); see 

Almond, supra, 79 Cal.App.5th at p. 342, fn. 3.) 

CONCLUSION 

For the foregoing reasons, Appellant respectfully requests 

this Court grant the motion and take judicial notice of Exhibits A, 

B, C, and D attached to the motion, and consider these legislative 

history materials, as needed, when deciding the appeal. 

Dated: July 27, 2022 

Cory D. Hernandez  
(SBN 317949)  
Jodi Lewis (SBN 339211) 
Jennafer Dorfman Wagner 
(SBN 191543)  
Erin C. Smith (SBN 234852) 

Respectfully Submitted, 

/s/  Amari L. Hammonds       
Amari L. Hammonds  
(SBN 329087)  
Counsel of Record  
Isaac S. Behnawa (SBN 342441) 
ORRICK, HERRINGTON & 

SUTCLIFFE LLP 
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PROPOSED ORDER 

Appellant’s motion for judicial notice is granted.  The Court 

takes judicial notice of Exhibits A, B, C, and D attached to the 

motion. 

Dated: ______________ 

 

_____________________________ 

Presiding Justice 
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1) ASSEMBLY THIRD READING

2) AB 2517

 (Gloria)
As Amended   May  13,  2020
Majority  vote

SUMMARY:

Allows  a  court ,  effective  January  1,  2022,  to  make  a  finding  in  a  domestic  
violence  rest ra ining  order  issued  after  notice  and  a  hearing  that  specific  
debts  were  incurred  as  a  resul t  of  domestic  violence.   

Major Provisions
1) Allows  a  court ,  effective  January  1,  2022,  to  issue  an  order ,  after  notice  

and  a  hearing  for  a  domestic  violence  rest raining  order,  determining  the  
use,  possession,  and  control  of  real  or  personal  prope r ty  of  the  par ties  to  
the  res t ra ining  order  during  the  period  the  order  is  in  effect,  and  the  
paymen t  of  any  liens  or  encumbr a nc e s  coming  due  during  the  period  that
the  res t ra ining  order  is  in  effect.

2) Allows  the  court,  effective  January  1,  2022,  to  include  in  an  order  under  
1),  above,  a  finding  that  specific  debts  were  incurre d  as  the  resul t  of  
domestic  violence  and  without  the  consen t  of  a  par ty.   Provides  that  acts  
that  suppor t  this  finding  may  include,  but  are  not  limited  to,  obtaining  a  
par ty 's  personal  identifying  information  and  using  it  for  any  unlawful  
purpose ,  including  to  obtain,  or  attemp t  to  obtain,  credit ,  goods,  
services ,  real  proper ty,  or  medical  informat ion  without  the  consen t  of  
that  person.

3) Requires  the  Judicial  Council  to  adopt  and/or  modify  any  forms  necessa ry
to  effectua t e  this  bill.

COMMENTS:

In  addition  to  physical  abuse,  an  abusive  partne r  can  financially  abuse  their  
victim  by,  among  other  things,  forbidding  the  victim  from  working  or  
sabotaging  their  work,  controlling  how  money  is  spent ,  withholding  money  
for  basic  family  expenses ,  such  as  food,  shelter  and  medicine,  not  allowing  
the  victim  to  access  bank  account s  or  to  make  any  financial  decisions,  
forcing  the  victim  to  file  fraudulen t  tax  retu rn s ,  running  up  large  amount s  of
debt  on  joint  accounts ,  refusing  to  pay  bills,  and  ruining  the  victims'  credit  
score.   One  study  found  that  nearly  every  victim  of  domes tic  violence  has  
also  been  economically  abused.   

This  bill  seeks  to  protec t  victims  of  domestic  violence  from  being  financially  
abused  by  their  abusers  and  provide  a  remedy  to  addre ss  the  situa tion  if 
needed  by  first  clarifying  that  a  rest raining  order  issued  under  the  Domestic
Violence  Prevention  Act  (DVPA)  after  notice  and  a  hearing  can  dete rmine  
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the  use,  possession,  and  control  of  real  or  personal  proper ty  of  the  parties  
to  the  rest ra ining  order  during  the  period  the  order  is  in  effect,  and  also  the
paymen t  of  any  liens  or  encumbr a nc e s  coming  due  during  that  same  time  
period.   More  import an t ly,  the  bill  allows  the  court  to  include  in  the  
rest raining  order  a  finding  that  specific  debts  were  incurred  as  the  resul t  of  
domestic  violence  and  without  the  consen t  of  the  victim,  including  an  act  of  
identi ty  theft.

Financial  abuse  is  a  form  of  domes tic  violence.   Abusers  may,  in  addition  to  
physically  or  psychologically  abusing  their  victims,  financially  abuse  them  
as  well.   One  study  of  survivors  of  domestic  violence  found  that  98%  had  
been  physically  abuse  and  99%  had  been  economically  abused.   (Adrienne  
Adams,  et  al.,  Developm e n t  of  the  Scale  of  Economic  Abuse,  Violence  
Against  Women,  14(5),  563  (2008).)   Abusers  typically  use  violence  or  
threa t s  of  violence,  whethe r  subtle  or  not,  to  keep  their  victims  from  
working  or  having  access  to  money,  thus  ensuring  that  they  have  financial  
control  of  their  victim.   Financial  abuse  can  include  forbidding  a  victim  to  
work  or  sabotaging  their  work  or  employment ,  controlling  how  money  is  
spent ,  withholding  money  for  basic  family  expens es ,  such  as  food,  shelte r  
and  medicine,  not  allowing  the  victim  access  to  bank  account s  or  make  any  
financial  decisions,  forcing  the  victim  file  fraudulen t  tax  retu rn s ,  running  up
large  amounts  of  debt  on  joint  accoun ts ,  refusing  to  pay  bills,  and  ruining  
their  victims'  credit  score.

An abuser  can  also  crea te  personal  debt  for  their  victim  or  force  the  victim  
to  crea te  the  debt  themselves,  crea ting  additional  financial  abuse  and  
potential  causing  long- term  harm  to  the  victim  and  their  children.   Also  
called  coercive  debt,  this  includes  all  nonconsens u a l ,  credit  related  
transac t ions .   Writes  one  resear ch e r  of  this  situat ion:   "[C]urren t  policies  
relating  to  personal  debt  do  not  consider  the  possibility  that  the  debt  may  
have  been  genera t e d  through  coercion,  fraud,  or  threa t  of  harm.   Survivors '  
short- term  safety  and  long- term  financial  well- being  would  be  enhanced  by  
policies  that  take  into  accoun t  how  personal  debts  were  genera t e d  and  that  
crea te  avenues  for  debt  forgiveness  or  rest ruc tu r ing ."   (Adrienne  Adams,  
Measuring  the  Effects  of  Domestic  Violence  on  Women's  Financial  Well-
Being,  CFS  Research  Brief  2011- 5.6,  p.  5  (Cente r  for  Financial  Securi ty,  
Universi ty  of  Wisconsin- Madison  2011).)   This  bill  seeks  to  do  just  that.

This  bill  expands  the  ability  to  divide  property  and  debt  as  part  of  a 
restraining  order.   Under  existing  law,  a  court  may  issue  an  ex  parte  order  
dete rmining  the  tempora ry  use,  possession,  and  control  of  the  real  or  
personal  proper ty  of  the  par ties  and  the  payment  of  any  liens  or  
encumbr a n c e s  coming  due  during  the  period  the  tempora ry  order  is  in  
effect.   (Family  Code  Section  6324.)   The  tempora ry  order  only  lasts  21  days
or,  if there  is  good  cause,  25  days.   (Family  Code  Section  6320.5.)   Note,  
during  the  COVID-19  pandemic,  the  California  Suprem e  Court  has  issued  
emerge ncy  statewide  orders  extending  the  time  period  of  tempora ry  
rest raining  orders  issued  or  set  to  expire  during  the  state  of  emerge ncy  to  
be  continued  "for  a  period  of  time  that  the  court  determine s  is  sufficient  to  
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allow  for  a  hearing  on  the  long- term  order  to  occur,  for  up  to  90  days."   
(California  Supre m e  Court,  Emerge ncy  Rule  No.  8  (b)(2),  effective  April  6,  
2020.)    

The  court  is  also  able,  after  notice  and  a  hearing,  to  issue  any  domes tic  
violence  rest ra ining  order  that  could  be  issued  ex  parte ,  which  includes  an  
order  dete rmining  the  tempora ry  use,  possession,  and  control  of  the  real  or  
personal  proper ty  of  the  par ties  and  the  payment  of  any  liens  or  
encumbr a n c e s  coming  due  during  the  period  the  order  is  in  effect.   (Family  
Code  Section  6340.)   An  order  after  a  hearing  -- a  personal  conduct ,  stay-
away,  and  residence  exclusion  order  -- can  last  no  more  than  five  years,  but  
it  can  be  renewe d  for  either  five  years  or  perman e n t ly,  without  a  showing  of
furthe r  abuse  since  the  issuance  of  the  original  order  and  subject  to  
termina tion  or  modification  by  furthe r  order  of  the  court .   (Family  Code  
Section  6345  (a).)   However ,  the  dura t ion  of  any  orders ,  other  than  those  
protect ive  orders ,  that  are  also  contained  in  a  court  order  issued  after  
notice  and  a  hearing,  including,  but  not  limited  to,  orders  for  custody,  
visita tion,  suppor t ,  and  disposi tion  of  prope r ty,  shall  be  governed  by  the  law
relating  to  those  specific  subjects .   (Family  Code  Section  6345  (b).)   Note,  
during  the  COVID-19  pandemic,  the  California  Suprem e  Court  emerge ncy  
order  extends  the  time  period  of  orders  issued  after  a  hearing  that  are  set  
to  expire  during  the  state  of  emergency  to  be  automa tica lly  extende d  "for  
up  to  90  days  from  the  date  of  expira tion  to  enable  a  protect e d  party  to  seek
a  renewal  of  the  rest ra ining  order ."   (California  Suprem e  Court ,  Emergency  
Rule  No.  8  (b)(4),  effective  April  6,  2020.)    

This  bill  clarifies  that  an  order  dete rmining  the  use,  possession,  and  control  
of  real  or  personal  proper ty  of  the  par ties  is  effective  during  the  period  the  
order  is  in  effect,  as  is  any  order  impacting  the  payment  of  any  liens  or  
encumbr a n c e s  coming  due  during  that  same  period.   This  ensure s  that  the  
court  establishing  the  protect ive  order  can  also  determine  whose  debt  is  
whose  and  help  protec t  a  victim  of  financial  abuse,  whethe r  for  five  years  or
even,  poten tially,  perman e n t ly.

More  importa n t ly,  the  bill  allows  a  court  to  include  in  the  protect ive  order  
after  hearing  a  finding  that  specific  debts  were  incurr ed  as  the  resul t  of  
domestic  violence  and  without  the  consen t  of  one  of  the  par ties.   
Specifically,  the  bill  provides  that  acts  that  suppor t  a  finding  that  a  debt  
was  incurred  as  the  resul t  of  domestic  violence  may  include,  but  are  not  
limited  to,  obtaining  a  par ty 's  personal  identifying  information  and  using  it  
for  any  unlawful  purpose ,  including  to  obtain,  or  attempt  to  obtain,  credit ,  
goods,  services,  real  proper ty,  or  medical  information  without  the  consen t  
of  that  person.   

Finally,  the  bill  requires  the  Judicial  Council  to  update  its  forms  based  on  
the  bill's  provisions  so  that  victims  can  easily  seek  the  relief  they  are  
entitled  to  under  the  bill.   This  provision  is  par ticula r ly  import an t  since  the  
vast  majority  of  victims  of  domestic  violence  (up  to  90%  or  even  more  by  
Judicial  Council  estimate s)  are  unrep re s e n t e d  and  must  try,  the  best  they  D
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are  able,  to  seek  relief  on  their  own.

According to the Author:
Financial  abuse  is  a  very  harmful  componen t  of  domestic  violence.   It  
occurs  in  99%  of  domestic  violence  cases  and  can  include  stealing  
money,  credit,  proper ty,  or  identity  from  a  partne r ;  and/or  forcing  a  
par tne r  to  file  fraudulen t  legal  financial  documen t s  or  overspen d  on  
credit  cards.   AB 2517  will  play  a  critical  par t  in  providing  some  
protect ions  judges  can  use  in  dete rmining  who  is  responsible  for  paying  
off  the  debt  that  happen e d .   This  bill  is  essential  in  helping  survivors  get  
back  on  track  faster .    

Arguments in Support:
The  bill's  sponsor ,  the  California  Partne r s hip  to  End  Domestic  Violence,  
writes  in  suppor t :

This  bills  aims  to  help  survivors  who  have  experienc ed  [financial]  abuse  
by  establishing  some  protec tions  the  court  can  use  in  dete rmining  who  is
responsible  for  paying  off  the  incurr ed  debt .   Curren t ly  Domestic  
Violence  Restraining  Orders  allows  judges  to  assign  specific  debts  to  be  
paid  by  the  rest rained  party.   By adding  space  for  the  judge  to  also  
identify  which  debts  were  incurr ed  as  a  result  of  the  domestic  violence  
and  through  theft  of  the  protec te d  party 's  identi ty,  the  survivor  will  be  
able  to  use  the  rest raining  order  as  proof  for  civil  debt  relief  under  Civil  
1798.93  which  requires  a  person  to  establish  a  preponde r a n c e  of  the  
evidence.   The  COVID-19  pande mic  creat ed  or  deepen e d  economic  
hardships  for  thousands  of  Californians ,  including  survivors  and  their  
families.   These  economic  vulnerabili ties  put  survivors  at  risk  of  ending  
up  furthe r  in  poverty  or  returning  to  their  abusive  partne r s .   Every  step  
we  take  to  improve  economic  securi ty  of  survivors  will  help  keep  them  
safe  during  this  already  tumultuous  time.

Adds  the  California  Low- Income  Consume r  Coalition:

Financial  abuse  occurs  in  the  grea t  majority  of  domestic  violence  cases  
and  can  include  stealing  money,  credit ,  proper ty,  or  identity  from  a  
partne r .   It  may  also  include  forcing  a  partne r  to  file  fraudulen t  legal  
financial  documen t s  or  overspen d  on  credit  cards.  Abusive  partne r s  can  
incur  debt  without  a  survivor ' s  consen t ,  or  coerce  a  survivor  into  
incurring  the  debt  by  threa t s  of  harm.   This  debt  and  the  credit  score  
impact  can  have  long- term  conseque nc e s  for  survivors,  and  creat e  
barrier s  to  educa tional ,  housing,  and  employmen t  oppor tuni ties .   Since  
these  debts  are  incurred  through  the  abusive  partne r  stealing  the  
survivor ' s  identi ty,  it  is  impor tan t  for  survivors  to  have  the  tools  to  
access  existing  federal  and  state  protec t ions  for  identi ty  theft  and  debt  
defense.  

Enacting  this  legislation  will  help  survivors  who  have  experience d  such  
abuse  by  establishing  protect ions  the  court  can  use  in  determining  who  
is  responsible  for  the  incurr ed  debt .  Curren tly,  Domestic  Violence  
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Restraining  Orders  allow  the  judge  to  assign  specific  debts  to  be  paid  by  
the  res t ra ined  party.   By adding  a  space  for  the  judge  to  also  identify  
which  debts  were  incurred  because  of  the  domestic  violence  and  through
theft  of  the  survivor ' s  identi ty,  the  survivor  will  be  able  to  use  the  
rest raining  order  as  documen t a t ion  for  civil  debt  relief  protec t ions  under
curren t  law,  which  require s  a  person  to  have  proof  of  the  abuse.   This  
new  regime  would  also  allow  survivors  to  provide  the  rest raining  order  
to  creditors  to  notify  them  of  the  identi ty  theft.  

Arguments in Opposition:
The  California  Land  Title  Association  (CLTA),  which  repre se n t s  the  title  
insuranc e  indust ry,  opposes  the  bill  unless  it  is  amende d  to  specifically  
preven t  a  court ,  as  part  of  a  domestic  violence  order  dete rmining  the  use,  
possession,  and  control  of  real  or  personal  prope r ty  of  the  par ties,  from  
invalidating  a  transfe r ,  encumbr a nc e ,  or  conveyance  of  real  proper ty.   CLTA
explains  its  concerns  with  the  bill  as  now  in  print:

While  we  suppor t  the  underlying  purpose  of  the  bill,  we  strongly  oppose  
the  bill's  lack  of  an  express  provision  clarifying  that  a  court  could  not  
invalidat e  a  properly  executed  and  recorded  lien  in  issuing  a  ruling  
dete rmining  the  tempora ry  use,  possession,  and  control  of  real  proper ty.  
Without  such  a  provision,  AB 2517  stands  to  creat e  a  new  class  of  victim  
in  the  form  of  adversely  affected  innocen t  third  par ties  that  have  
unknowingly  engage d  in  transac t ions  involving  real  proper ty  subject  to  
liens  that  were  incurr ed  in  connec tion  with  instances  of  domestic  
violence.  . . . 

If lenders  are  forced  to  view  every  loan  secured  by  real  proper ty,  such  as
a  second  mortgage  or  home  equity  line  of  credit ,  as  one  that  could  be  
potentially  invalidated  due  to  acts  outside  their  knowledge,  loans  could  
become  more  difficult  or  costly  to  obtain,  thereby  negatively  impacting  
all  California  consume r s  seeking  to  utilize  those  funds  for  various  uses,  
such  as  home  improveme n t s ,  paying  off  higher- interes t  debts,  etc.

FISCAL COMMENTS:

According  to  the  Assembly  Appropria t ions  commit tee ,  minor  and  absorbable
costs  (GF/Trial  Court  Trust  fund)  to  the  courts  in  additional  workload  to  
make  findings  regarding  the  origins  of  specified  debt  in  domes tic  violence  
cases  and  for  Judicial  Council  to  modify  existing  forms.

VOTES:

ASM  JUDICIARY:   11- 0- 0
YES:   Mark  Stone,  Gallaghe r ,  Chau,  Chiu,  Gonzalez,  Holden,  Kalra,  Kiley,  
Maienschein ,  Obernolte ,  Reyes

ASM  APPROPRIATIONS:   18- 0- 0
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YES:   Gonzalez,  Bigelow,  Bauer- Kahan,  Bloom,  Bonta,  Calderon,  Carrillo,  
Chau,  Megan  Dahle,  Diep,  Eggman,  Fong,  Gabriel,  Eduardo  Garcia,  Petrie-
Norris,  McCar ty,  Rober t  Rivas,  Voepel

UPDATED:

VERSION:  May  13,  2020

CONSULTANT:   Leora  Gershenzon  / JUD.  / (916)  319- 2334   FN:  0002805
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ASSEMBLY COMMtTTEE ON CRIMINAL JUSTICE 
BILL McV~TTIE, Chsirman 

BILL ANALYSIS 

Staff Member _sna__ 
~State Cep!tol· Ro..;n 5016 

(W' 445·3268 Ways & Means _yF.~ 

BILL: Senate Bill 9 (as amended June 26, 1979) 

J~-4.~;-~.., ~ -1.9-7-9 
J~iy-57-1:9-?9 
July 9, 1979 

AUTHOR: Smith 

SUBJECT: Domestic Violence 

BILL DESCRIPTION 

Existing law provides a procedure whereby persons residin9 together 
may petition the court for a temporary restiairil.ng order (TRO) in 
order to prevent the recurrence of-domestic violence. (C.C.P. Sec. 527(b)) 
SB 9 would repeal this procedure, and would enact a comprehensive 
Domesti·c Violence Prevention Act ~h.ich would become op9rative on 
July L. 1980. It would al3o·rnake confo.cminc;f ·changes in the Family 
Law Act and the Uniform Parentage Act. 

A. D~mestic Violence Prev~tion Act (Sections 8, 11, 14) 

Under SB 9, the Domestic Violence Prevention Act woulu generally 
specify the following provisions: 

1} Who may petition. 

Under this bill, a spouse, former spouse, parent, child, 
any other person related within the second degree, or 
any other p€rson who regularly resides and has sexual 
relations with another family or household member­
residing-in the household, or who within the last six 
months regularly resided in the household during which 
time he or she had sexual relations with another 
household me~ber presently residing in the household, 
could petition the court for a TRO for the purpose of 
preventing a-recurrence of domestic violence. 

2) Ex parte'order~. ; ' 

This bill would permit the issuance of such orders 
ex parte, returnable on an order to show cause no · · 
later than 15 f.iys, or 20 days upon good cause, from 
the date the TRO was granted. Whether with or without 
notico, however, the plaintiff must, under this bill, 
show rcasqnable proof of a past ~ct or acts of abuse. 
These provisions are identical to the provisions of 
c.c.P. Section 527(b). 
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SB 9 (as amended June 26, 1979} 
.July 2, 1979 
Page 2 

a. Orders specifi~d under the Family Law Act, 
Section 4359 of the civil Code. (See Comment B) 

b. ~rt aud maintenance orders for a minor~ 

Under this bill these orders could be issued only 
if the defenq~nt was the presumed natural father 
of the minor 'child a1!J such child was in the 
plaintiff's custody. 

c. prders for ~estitution. 

The court could orde~. that loss of earnings by the 
plaintiff' and out-of.:..pock~t expen~e~ (e.g._, . 
expenses for- temporary shelter.for the plaintiff, 
medical costs) incurred by the plaintiff as a 
result of such abuse be reimbursed by the defendant. 

d. Order. requiring coun~eling. 

In addition, the court could order any party to 
particip~te in counseling where either party 
stipulates or where it is $hown that the parties 
intend to continue to reside in the same household 
after previous instances of domestic violence. 

e. Order for payment of attorney's fees and costs of 
the prevaifing par~. 

4} Duration of order: 90 days. 

Protective orders issued under the Act would remain in effect 
for not more than 90 days, unless extended by order of the 
couct or by stipulation of the parties. If extended by 
stipulation, s·uch orders would last· no• more than one year. 
Under current C.C.P. Section 527(b), such orders last for 
30 days only, unless terminated by the cpurt. 

5) Remedies are cumulative. 

'l'he bill would specify that the remedies under the Act would 
b~ in addition to any other remedies available to plaintiff. 
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SB 9 (as amended June 26, 1979) 
July 2, 1979 
Pa9e 3 

~-J!E2Jnt'rr~e_nt __ g{_C_(>U~!- __ Th~ nUl ~ould-allow"the~court 1n 
appropriate cases to appoint counsel or the district attorney 
to represent the plaintiff iri any pr6ceeding to ~nforce the 
terms of any order issued under the Abt. 1h~ court may then 
order thG defendant to pay reasonable attorney's fees and 
costs incur~ed by the plaintiff~ or to roi:-:-.bursa thE: county 
for costs incurred when the district attorney represents 
plaintiff. 

Registration and enforcement. 

SB 9 would lequire the court to order the plaintiff or the 
attorney' for plaintiff to deliver, and the county clerk to 
mail; a copy of any order, or extension, mvdification or 
termination- 'thereof granted pursuant to this chapter, to 
appropriate local la\l enforcement agencies by the end of 
the business day on which $UGh orderi modification or 
termination was granted. 

Under current law the county clerk transmits a copy of such 
orders to local law enforcement agencies if requested by an 
attorney of record and approved by the court. 

b) SB 9 would reg~ire each appropriate law-enforcement 
agency to maintain a file of all such orders filed 
with them and to make available through an existing 
system for verification, inform~tion concerning the 
existence, te.rms and current status of anY order 
issued pursuant to this Act to any offic~r responding 
to domestic violence calls. 

Under current law these provisions are discretionary, 
giving the law enforcement agencies the authority but 
not rnand•ting the disseminatibn of this inforrndtion to 
officers responding to such calls. 

8j Violations are misdemeanors. 

Violations of orders pursuant to this Act would be misdemeanors. 
This provision is identical to existing law. 

9) Notice to law enforcement officors. 

An order issued pursuant to this Act would state on its face 
the expiration date of the order and a notice to law 
enforcement officers of the State of california mandating 
enforcement of its provisions. 

----- -~·__:_ ~~;,-, 
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~nder exis~ing provisions of the Family Law Act, the court may issue 
a TRO pending trial in a suit for marriage dissolution, legal 
~eparation~ or annulment to: 

1) restrain any person from disposing of property. 

2) enjoin any party from molesting or distur~bing the peace 
of the other party or a person in his ~r her care, 
custody, or control. 

3) exclude either party from the family dwelling or from 
the dwelling of the other upon a showing that physical 
or emotional harm would otherwis~ result. 

4) deter~ine tbe temporary custody of any mino~ children 
of the marriage. 

This bill would gr-s~tl::t expand the court • s authori'ty to issue further 
TRO's where domestic violence is involved. It would provide that 
a court could: 

1) enjoin any party from contacting, attacki~, striking, 
threatening, ~exually assaul~ing, or ~attering the other 
partv. In the discretion of the court, and upon a 
showing of good cause, this order would also protect 
other named family and_household members. 

2) exclude one party from the family dwelling for as long as and 
upon such conditions as the court rnay determine, regardless of 
who holds legal or equitable title to or the lease in the 
dwe~Jln2· The petitioner must show that the party to be 
excluded has assaulted or threatened to assault him/her and 
that physical or emotional harm would otherwise result to 
petitioner or any person in his or her care, custody, or 
cont~ol. _.. • . 

3) determine not only the temporary custody of any minor children 
of the marriage but also specify the conditions~n which a 
p3rty could exercise vjsitation ri9ht~. 

4) determine the temporary use, possession, and control of 
property-of the parties ~!ncr the payment of dua liens or 
encumbrance~ threreon during the pendency of the order. 
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restrain _!Jte _transfer t Cvngea!_i_nt;i)\.;! hypothecation 1 e·rlCUJrtb!'anCe 
-or·-.any -(lispo!!! ti.on- of ~p:ropertl, whether real or personal' 
co~~unity o~ separate, except in the usual course of business 
or for the necessities of life, and if such order is directed 
at a party, requiring such party to notify the other party of 
any proposed extraordinary expenditures and to account to the 
court for all such expenditures. 

?-fake such further orders as are nece_ssary to Erevent acts of 
domestTc violence. -

Transmittal t6-~~iice agencies. 

Like the provision under the Domestic Violence Prevention Act, 
SB 9 would provide for the transmission of these orders to 
local law enforcement agencies by the party.who obtained the 
order or his attorney and the county clerk. 

Violations are misdemeanors. 

Whereas under present law, violations of Civil Code section 4359 
are punishable under civi~ contempt, this bill would clearly 
~ake such violations misdemeanors. 

Includable in interlocutory and final judgments._ An order 
wh~ch J.s issued by the court pu~suant-to this section must state 
on its face the expiration date. However, these orders may 
be included in interlocutory and final.judgments affecting 
marriage. Such orders would expire one year from the date of 
entry of judgment unless extended by the court after notice 
and hearing. Again, violations of these orders would be 
misdemeanors. 

C. TRO's under the Uniform Parentage Act. (Section 6) 

This bill would provide that in an action to determine paternity 
of a child the court may issue a TRO pursuant to c.c.P. Section 527 to: 

1) enjoin any party from contacting, molesting, attacking, 
striking, threatening, sexually assaulting, battering 
or disturhing the peace of the other party or the minor 
child. 

2) exclude one party frQm the dwelling of the party who has care~ 
custody, ~nd control of the child. There must be a showing 
that tho party to be excluded has assaulted or threatens to 
ass~ult the custodial party or the minor child and that 
physical or emotional harm __ would oth~:rwise ceaui t to the 
party or -ch-ild~-- --
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grant further relief as the court determines necess~ry to 
prevent acte of-domestic violence. 

If the TRO is granted ex parte, the order \"ould be made 
returnable on an order to show cause no later than 15 days, 
or 20 days upon good cause, fr~m the date the TRO was 
granted. Upon notice and hearing, any order would remain 
in effect for a maximum of 90 days, unle~s extended by the 
court or by mutual consent of the parties. Such orders 
would be transmitted to law enforcement agencies, and 
willful violations of the order would constitute misdemeanors. 

D. Misdemeanor Sanctions. (Section 13) 

Section 273.6 would be added to the Penal Code to provide that 
willful violations of TRO's obtained under the Act 

1) to enioin abuse; 

2) exclude a party from a dwelling, or 

3) !£..9rant further relief as determi_ned by the court, 
would he misdemeanors punishable by a fine not to 
exceed $500 or by imprisonment in the county jail 
for not to exceed 6 months or by both. (Section 13) 

E. No Civil Comeromise. (Section 14) 

This bill would prohibit the civil compromise, under Penal Code 
Section 1377, of prosecutions of cases involving a violation of 
any court order described in Penal Code Section 273.6. However, 
this prohibition would not ap~ly where the court finds that 

1) no threat or coercion \ias used upon the family or household member, 

2) ~hat a r~currence of))!e acts constituting the misdemeanor 
~s not l1kely, ~nd - · 

. . 
3) that the offense charged is a first offense in violation of 

Penal Code Section 273.6. 

F. Miscellaneous Provisions. (Sections 4, 9, 10, 12, 15 and 16} 

1) The Judicial Council wouid be required to promul9ate forms 
and instructions for applications for oxdcrs and orders 
granted under the Act. 
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2) Applications for TRO's under this Act would be exclusive of 
provisions under c.c.P. Section 527.6, which governs 
injunctions prohibiting harassment. 

3) A party granted a TRO under this Act would not be requir~d 
under C.C.P. Section 529 to make a written undertaking for 
damages sustained because of the TRO. 

4) An indigent plaintiff would not be charged a fee for 
certified c~pies of orders issued under these provisions. 

5) There would be a presurr.pt'ion affecfinq the burden of proof 
that joint custody is in the best interests of minor children. 

6) This bill an SB 90 disclaimer. 

COM.'-'ENTS : 

ce 1} Need for legislation. 

AB 1019 (Fazio, 1977) added Sectip)l· 527 (b) to the Code of Civil 
Procedure permitting persons residing together to petition the 
court for a TRO in order to prevent the ~ecurrence of acts of 
domestic violence. A study of domestic violence made by the 
Family Law Advisory Co;nmission indicated the need for a complete 
revision of the Section 527(b) procedure in order to expand the 
court's authority to make s_pecific orders which would be easier 
for the police to enforce. 

2) Criminal Justice Concerns. 

a) Prohibitio~ of Civil Compromises. 

This bill wo-uld generally prohibit civil compromises of acts 
of domestic violence when committed in violation of·a court 
order describe in P.C. Sec. 273.6 unless the court finds that: 

- : 1 • '·, - I 

·' 
a) n9 threat or coercion was used upon the person, 

b) that a recurrence is not likely, and 

c) that the offense chdrged is the first offense under 
Section 213.6 for the defendant. 
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How likely is it that the court will be able to find the above 
three criteria under.these circumstances? The court ozders 
comprehended by Section 273.6 are only issued upon sorne 
showing that the defendant has assaulted or threatened to 
assault the other person and that physical or emotional 
harm would result absent the court orqer. As a practical 
matter is it likely after such a demonstration, that'upon 
cc~~ission·of a subseq~ent offense the court will be able 
to fL1d ·that "recurrence is not- likely"; -Or Utat "no threat 
or coercion was used"? Does this amount to elimination of 
civil compromises in these instances? Is this the intent? 

1) Proponents of this legislation feel that this 
provision would put 11 teetnn into the law, would 
force district attorneys"to prosecute perpetrators 
of domestic violence, and thus place potential 
~pouse or child abuserson notice that they 
cannot escape such charges. Is this a valid 
conclusion? What will result when the "victimn 
simply refuses to go forward and testify? Will 
the prosecutor be forced to seek sanctions 
against him/her to force the case to trial? 
How prevalent are instances in wl1ich the 
"victimsp refuse to proceed? Will this 
provision place a hardhip on the prosecutors 
and waste the court's time? 

2) No prohibition against dismissals. 

These provisions preclude the civil compromi$e in 
the above instances, however, they do not prevent 
the ~ismissal of the·case •. Will. this beth~ mann~r 
fn which these cases are disposed of when the victim 
is unwilling.and the above 3 criteria cannot be 
found by the ~ourt? Is this the author's intent? 
Should thP court, prosecutor and defense attorney 
have a way out of these cases? 
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3) Opponents of -this particular provision argue that 
this prohibition eliminates a way for pat•ties who 
have reconciled Qr otherwise settled th~ir dispute 
to terminate a criminal action. They suggest that 
the tesult \:ill be rr.ore -~ourt congestion if these 
cases are forced to proceed to trial. Should the 
option of a civil compromise be available where 
all partias (i.e. judge, prosacution, defendant, 
and victim) agree that rnon~y damages would 
sufficiently compensate the victim? Where there 
is little likelihood that another prosecution for 
thP-~ame offense would occur in the future 
r.otwftbstanding the fact that a threat or coercion 
was us-ed or this ~fas not the first violation? 

b) ~a~---~nforcement required to maintain o~ders. 
: ,. 

Under currer..t lawr law enforq~men.t agencies are ~uthorrzed, 
but not required, to make.available to officers responding 
tr:> clom.estic ~violence c~lls --information -concerning the --exi5t~nce 
and current status of any TRO. Will SB 9's provisions 
requ1.r1.ng such verification and bookkeeping increase costs to 
law enforcement agencies? Will the law enforcement agency 
be susceptible to suit for enforcing a court order which ha& 
been superseqed but not vet ·delivered to it for filing? 
Should this be specified-in view of the fact that all orders 
will bear conspicuous notices to law enforcement officers 
mandating enforcement of its provisions? What will result 
when an officer enforces an order in the afternoon, which 
has been modified or terminated, or is subsequently modified 
or terminated during that d~y? Will he be required to return 
the following day, upon request, and enforce the provisions 
of the subsequent order as well? How much additional work 
will these provisions generate for law enforcement agencies? 
~ow costly will these provisions be? Will law enforcement 
be able to accomsr,odate this additional load? .. ~Hll the law 
enforcement agencies be aware of pending court days which 
will affect the orders in their possession? Should they? 

r -
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This bill would allow 'the court t<;> appoint private'~~unsel 
or the district attorney ·to represent the ~laintiff to 
enforce the terms of these ord~r5 and additionally, 
require the defendant to pay-expenses. What ~A:the 
purpose of this provision? Violations of these orders are 
specified to be misdemeanors. Poesn•t the district 
attorney automatically prosecute all such crimiri~l 
offenses? \ihat is the necessity and purpose of allowing 
appointment of private counsel? Is this a criminal 
proceeding? 

Violations of TRO's issued under the Family Law Act·are __ _ 
presently E':!_nishable und~r civil-contempt~- This bill- would 
make such violations clearly misdemeanors, rendering the 
person susceptible to the· county. jidl for 6 months, $500 
fine or both. Is tht~_ n_~Q~.s~arv_ or d~sirat>l~ conside~<ing 
t:he fact thato-prc>visions curren-tly exist in the Penal Code 
for many of the acts which are cognizable by court order 
under this Act (i.e. if 'the defendant .. attacked,. struck, 
sexually assaultedi batte~ed, or threatened" the pther 
person, there are currently penal sanctions available}? 
Should persons be susceptible to_t:wo criminal sanctions 
for the same act, for commission of the offense, and fer 
violation of the order enjoining the commission of the 
crime? This Act allows a court to exclude a person from 
a home when he/she holds legal ~nd_equitable title to the 
property. This Act also allows a court to enjoin a person 
from "contacting 11 the other party._ .Shall misdemeanor 
sanctions apply when one party simply contacts the ~ther? 
Should misdemeanor sanctioo~ app1y·when a pe~son has 
failed to exercise the visitati_on rifihts with his/her 
children as ordered by the court? w en-the pe~son 
refuses or neglects to pay du~ .liens or ·~ncumbr'ances o.n 
property of the parties as ordered by the court? Are 
these areas which should be punished as criminal offenses, 
o~ should there be at least the~tlon of pursuing the 
remedy of civil contempt when approprl~te? 

,.·_, ----------~ _.......,:. __ ._: . ."•_ -~-· ______ ...__._.;____ ---
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SB 9 (as amended June 26, 1979) 
July 2, 19'19 
Page 11 

Violations of orders issued pursu~nt to this act would be 
misdemeanors.. Under existin9 ·law, violati,ons of orders 
issued pursuant to Section 527 (b) c.c.P. would also be 
a misdemeanor, so the pen.nl ty remains basic.ally the same. 
What ~a.s changed, however I is the court, s authority to issue 
the TRO' s under thi.~ .Act. Inasmuch as it has be~m greafu 
~~panded, such that orders not cognizable under the existing 
statute become so under the Domestic Violence Prevention Act, 
the q~estion remains whether it is necessary or desirable 
to extend criminal sanctions to enforce orders encompassing 
these additional areas or whether the option of civil 
contempt wouid be appropriate. 

3) SENATE VOTES: Judiciary: Ayes 5 Noes 2 
No .Vote - 2nd Reading per Jt. Rule ts.s 
Ayes 26 Noes 1 

SOURCE" 

SUPPORT; 

OPPOSITION: 

Finance: 
Floor: 

The Family Law Advisory Commission of the Senate Judiciary 
Judiciary Subconunittee on Administration of Justice 

Marin Abused Women's Services 
Women in Politics 
American Association of University Women 
City Council of Los Angeles 
National Association of Social Workers, Inc. 
The State Bar 
Marin County Commission on the Status of Women 

American Civil Liberties Union 
County of I~s Angeles 
Peace Officers Research Association of California 
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ASSEf.18l Y COMMITTEE ON CRIMINAL JUSTICE 
BILL McVITTlE, Chairman 

BILL 1\NAI,YSIS 

.A State C•pitol- Room 601e 
( ., 445·3268 

Staff Member SOB 

Ways & Means _ YES 

• 

BILL: 

AUTHOR: 

Rev. & Tax. 

_HEARING DATE: 

Senate Bill 9 (as proposed to be ru~ended by Author ~ 
per mock-up) 

Smith 

FURTHER ANALYSIS: 
- w 

Misdemeanor Provisions. 

Section 273.6 would be added to the Penal Code to provide that any 
willf,Jl anq kno\\:!112. violations of TRO' s: 

a) enjoins any party from molesting, attacking, str~-~ing, thr~atening, 
sexually assaulting, battering, or distuibing the.peace of the 
ether party; Dr oth~r named f~mily and household memhers: 

h) excludes one party from a family dwellingJ or 

c) enjoins a party from specifi~d behavior which the court 
determines is _.11ecess_ary to effectuate orders under paragraphs (a) 
or (b), ~ould be misdemeanors punishable by a fine not to exceed 
$500.00 or by imprisonment in the county jail for not to exceed 
6 months or by both. 

The legislation would require a ''willful and knowing" violation of the 
TR0 1 s before the person would be subject to misdemeanor sanctions. 
It would further delete "contacting 11 from the possible orders which 
would subject a person to criminal sanctions. 

Broad Relief Provisions. 

The amendments \muld delete all nrovision~ in the bill which would 
authorize the court to "grant su~h furthe~ relief which the court 
determines necessary to prevent acts of domestic violence". Inserted 

, in the1r stead would be provisions for ~njoit1ing a party from specified 
behavior which the court determines is necessary to effectuate orders 
en)oln~ng abuse or excluding a party frorn a dwelling. 

counseling_. 

Under the oo~estic Violence Prevention Act, the court would only be 
authorized to order the parties to participate in coun~cling if they 
both so stipulate and where it is shown that they intend to continue 
ro-Feside together-alter previous instances of domestic violence • 

-~- --· 
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Ci\,il Compromise. 

SB 9 (as proposed to be 
amended by author) 

July 9, 1979 
Page 2 

---- ~~------ -- -- . - ---------~ 

Civil compromises- of pr6se-cutioris of- case-s involving violation of 
any court order as described in Section 276.6 would-be prohibited 
unless the offense charged is the first such offense co~~itted by 
the defendant against the family or household member under 
Section 273.6. 

Operative Dates. 

Section 4 of this legislation would become operative on January 1, 
1980 (child cunt~dy provisions). The remaining provisions would 
become operative July 1, 1980. 
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ASSEMI'LY COMMITTE. JUDICIARY 
JACK R. FENTON, CIIAJJ'MAN 

BILL DIGEST 

BILL: SB 9 
(As amended 6/4/79) 

AUTHOR: Smith 

• Prepared by 
L. Young 

HEARING DATE: 6/6/79 

SUBJECT~ Dome~tic Violence: Restraining Orjers 

OBJECTIVE: 

The intent of this bill is to provide comprehensivP­
leg~slation delineating the criteria for obtainin~ 
restraining orders to prevent recurrent acts oi 
domestic violence and to provice tor eeparation of 
th~ persons involved so that they may seek to resolve 
the causes of the violence. 

BILL DESCRIPTION: 

1. nomestic Violence Prevention Act (Sections 7, 10, 13) 

Exi~ting Section 52i (b) ct the Code of Civil Procedure 
permits persons residing together to petition a court 
for a temporary r6straining order (~RO) in order to 
prevent the recurrence o= domeFtic violence. 

This bill would repeal Section 527 (o) and en~ct the 
comprehensive Domestic Violence Prevention Act, which 
would become operative on July 1, 1980. It would ', 
specify who could petition for a TRO, what acts could 
be restrained, and how long &U<"h orders '-'OUld last: it 
would expand the court's authority to issue orders on 
related matters. This bill would make conforming changes 
in the Family Law Act and the uniform Parentage Act. 
It, moreover, would require law enforcement agencies 

(CONTINUED) 
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to maintain a file on all orders registered with them 
and would make wilful violations of these orders 
misdemeanors. 

Specifically, this bill would authorize a TRO to 
be granted pursuant to C.C~P. §527, with or with-
out notice, upon reasonable proof of past acts of 
abuse. The TRO may be granted to a family or house­
hold member defined in the bill as spouse, former 
spouse, parent, child, any other person related by 
consanguinity or affinity within the secon~ degree, 
or any other person who regularly resides_ ()r ~rho 
within the last six mont11s reg•tlarly resided in the 
household. The petitioner must have actually been 
living with the person at whom the order is directed. 
The right to rcllief would not be denied because the 
petitioner has vacated the household to avoid abuse 
or because a petition for legal separation, annulment, 
or marriage dissolution has be~n filed. 

This bill would permit the issuance of certain orders 
ex p~rte, returnable on an order to show cause no 
later than 15 days, or 20 days upcn go0d cause from 
the date the TRO was granted. Ex parte orders wonld 
be available for orders provided Q~der the Family Law 
Act or in the case of non marital parties, for orders 
enjoining abuse, excluding a par-cy from a dweJ.ling, or 
q ranting relief as determinea ~eces sacy-oy~n.e court 
to prevent further domestic violence, and in either 
case where there is an order determining the temporary 
custody of a minor child of the plaintiff and tne de­
fen&ant. An ex parte order to exclude one party from 
a residence may be granLed only when there is a suffic­
ie&tt showing that the plaintiff has a right under color 
of law to possession of t"~-le p1.emises. 

under this bill, orders which may be issuec •:pon notice 
and hearing would include• 

(1) orders provided under the Family Law Act (see 
Item 2, on page 3 of this c...nalysis.) 

(2} orders for the support and maintenance of a minor 
child of whom the defendant is t~P presu~ed father. 

(~) orders for reqtitution based on (a) loss of 
earnings by the plaintiff and out-of-pocket e~­
penses, such as medical care and temporary houeing, 
incurred by the plaintiff as a result of abuse or 

(CONTINUED) 
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(b) out-of~pocket expenses incurred by a party 
as a result of an ex paxte order which was 
improperly issued. 

(4) orders requiring any party to participate in 
counseling either where the parties stipulate 
or where t~ey intend to continue living to­
getner after previous instances of do~~stic 
violence. 

These order~ would remain in effect for not mor~ 
than 90 days, unless extended by order of the court 
or stipulation of tha parti~s. If extended by 
stirulation. such orders would la~t no mo:x:e than 
one year. 

The bill would make several other prov1s1ons regarding 
relief. It woul-i provide that the remedies Wlfler 
the Act would be ~~ addition to any other remedies 
available to the plaintiff. It would allow the court 
to appoir~\: counsel for the pl"lintiff in aliY proceeding 
to enforce the terms of specified orders under the 
Act. Moreover, it would require the court to send 
a copy of any order t~ each local law enforceme~t 
ag~ncy which was desiJnateo by the party who obtained 
t.:.e order and which would theret;.pon have a system to 
make available ti1e current status of any order for 
purposes of responding tc the scene 0£ reported domestic 
violence. Wilful violations of orders enjoining abuse, 
excluding a party from a dwelling, or gra'•ting relief 
as determined necessary by the court to prevent furt;1er 
domestic violence would be misdemeanors. Any order 
issued pursuant to this Act would ~:":ate on its face 
the date o~ expiration and that it must be enforced 
by all law enforcement off~c~ro in the state. 

2. TRO's uncer the Family Law Act (Section 1) 

Under existing provisions of the Family Law Act, the 
court may issue a TRO pending trial in a suit for 
~~rriage dissolution, legal separation, or annulment 
to: 

( 1) restrai-.1 a.t,y person from dis IX sing of property. 

(2) enjoin any party from molesting or disturQing 
the peace of the other party or a person in his 
or her care, custody, or control. 

(3} exclude either party from the family dwelling 

(CONTINUED) 
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or from the dwel14ng of the other upon a showing 
that physical or ~motional harm wo~ld otherwise 
result. 

(4) detercine the temporary. ~uatody of any minor 
children cf the rearriage. 

This bill would greatly expand the court's authority 
to issue fur+.her TRO's where domestic violence is 
involved. It would provide that a court c~uld: 

(1) enjoin any party from conta~ting, attacking, 
striking, threatening, sexually assaulting, ~x 
battering the other party. In the discretjon 
of the court, upon a showing of good cause, this 
order would also p~otect other named family and 
h~useholJ members. 

(2) exclude oue party from the. family dw~llinq for 
as long as and upon such conditions as the court 
may d~termine, regardless of ~ho holds legal or 
equitable title to or the lease in the dwelli~g. 
The petitioner ~ust show that the party t0 be 
excluded has assaulted or threatened to assault 
the other party and that physical or emotional 
harm would otherwise result to the otheL party 
oc any person in his or her care, custody, or 
coP.trol. 

f 3} de~ermine not 0:-ly the temporary custody of any 
minor children of the marri~ge but also ~pecify 
the conditions upon which a party could exercise 
visitation rights. 

(4) determine the tempocary use, possession, and 
control oi property of the parties and the pay­
ment of due liens or encumbrances thereon dur~ng 
the pendency of t~e order. 

(5) make further urdPrs necessary to preven'~ acts 
of domestic violence. 

3. TRO's under the Uniform Parenta~e Act (Section 5) 

This bill would provide that the court in an action ~o 
determine paternity of a child may issue a TPO pursuant 
c.c.P. §52? to: 

(1) ~njoin any party from contacting, mole~ting, 

(CONTINUED) 
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attacking striking, threatening, sexua~ly 
assaulting, battering or disturbing the peace 
of the other party or the minor child. 

(2) exclude one party from th~ dwelling o~ the 
party who has care, custody, ~d control of the 
child. There must be a showing that the party 
to be excluded has assaulted or threatens to 
assault the cust~dial pa~~y or the minor child 
and that physical or emotional harm would other­
.:ise result to the party or child. 

(3) grant further relief as tho court determines 
necessary to prevent acts of domestic violence. 

If the TRO is granted ex parte, the order would be made 
returnable on an order to show cause no later thar. 
15 dayS 1 Or 20 day~ UpOn g00d CaUSe; from- the--date the 
TRO wns granted. Upon notice and hear in~, any order 
would remain in effect for a rndximum ot 90 days, unless 
extended by the court or by mutual c~nsent of the 
parties. Such orders woulq be transmitted to law en­
forcement age~cies, and wilful violations of the order 
wou.i.d constitute m~sdemea•~ors. 

Orders Includable in Interlocuto 
Sect1ons , 3, and 6 

and Final Jud ments 

Orcars whic~ were issued by the cc~rt to prevent do~stic 
violence, as specified in ~1e bill, could be included 
in interlocutory and final judgments for annulment, 
marriage dissolution, legal separation, and paternity 
actions. Such orders would expire one year from the 
date of entrt of judgment unless extended by the court 
after notice and hearing. Violations of these orders 
would be misdeinPcmors. 

5. ~o Civil Compromise (Section 12) 

This bill would prohibit the civil compromise, under 
Penal Code Section 1377, of prosecutions of cases in­
volving domestic violence. However, this prohibition 
would not apply where the court finds that no th:..~eat 
or coercion was used upon the family or household 
member, that a recurrence of ~he acts constitut~.ng 
the misdemeanor is not ~ikely, and that the offense 
charged is a first offense in violation c~ the Act. 
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6. Miscellaneous Provisions (Sections 8, 9, 11 and 14)_ 

(a) The Judicial Council would be required to 
promulgate forms and instructions for appli­
cations for orders and orders grant~d under 
the Act. 

(b) Applications fo~ TRO's under this Act would 
be exclusive of provisions under C.C.P. §527.6, 
which g~verns injunctions prohibiting haraszmsnt. 

(c) A party granted a TRO under this Act would not 
be required under c.c.P. §529 to make a written 
undertakinry for damages sustained because of 
the TRO. 

(e) An indigent plaintiff would not be ch~rged a 
fee for the first certified copy of an order 
issued under this mec.3ure. 

(f) T~tis bill contains an SB 9G disclaimer. 

SOURCE: 

Fcunily Law Advi ;ory Commission of the S~n~.te Judiciary 
Subcommittee on Administration of Justice 

SUPPOR.i': 

Family Service Council of California 
Los Angelts City Council 
San Francisco Victim Witness Assistance Program 
Family Service Association of San Diego County 
Los Angeles City Attorney 
Long Peach Area Council of Chur~hes 
Legal Aid Society of Monterey County 
The Salvation Army Family Services Department 
California Women Lawyers 
Lawyers Club of San ~iego 
Tulare County J~gal Service Association 
The National Conference of Christians and Jews 
Women's Concerns 
WEAVE 
Alternatives for California Women 
Southern California Coalition on Battered Women 
WAVES 
Various other shelters and programs for battered women 

(CvNTI:-JUEO) 
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OPPOSITION: 

Ame~ican Civil Liberties Union 
County of Los Angeles 

COMMENT: 

1. Proponents of this bill contend that a complete 
revisioz-. of Section 527 (b) of the Code of Civil 
Procedure is necess~ry to facilitate law enforce­
ment in the area of domestic violence. They claim 
that law eniorceu~nt officers ofte~ regard crdPrs 
currently issued pursuant to ~ection 527(b) as too 
vague. According to proponent&, this measure would 
authorize the cou~t to frame specific TRO's to 
pr0tect parties involved in domestic vio!ence. 

2. UndeL Sect~on 527(b) of the Code of Civil Procedure, 
a TRO may retuain in effect, in the discr2tion of the 
court, for a maximum of 30 days. This bill would 
increase the maxim>un to 90 days. 

SB 965 (Dills}, which was passed by the Assembly 
Judiciary Co<allnittee on 1-!ay 30, 1979, would also 
extend the duration of a TRO to prevent domestic 
viole:r1ce to 90 uays. 

3. This bill would make wilful violations of certain 
orders issued under this ~asure misdemeanors. The 
punisiHnent for a misdemeanor is imprisonment nc ~ 
exceeding 6 ul0llt:hs, c:;:- ~ fine ~0t '='"'~~~ding $SuO. 
or both. 

4. Opponeuts of this bill argue that its provisions 
wo~l~ in~r~ase costs to county departments.They 
claim that widetermineG inrr~ases would includ~ 
e~~enses incurred for medical and psychiatric treat­
men: as well as COun!:>eling, law e'"\forcement book­
keeping, and se-:vices rendered by appointed counsel. 

5. This bill W0Uld generally prohibit the civil com­
promise of criminal charges. Opponents argue that. 
this prohibition eliminates a way ~or parties who 
have reconciled or otherwise settled their dispute 
to terminate a crirrinal action. Th~y sugge&t that 
the result ~ill be more court congestion if these 
cases are forced to proceed to trial. Proponents, 
on the other hand, claim that ~e prohibition will 
force the district attorney to prosecute perpetrators 
of domestic violence and thus notify potential spouse 
or child batterer~ that they ~annot escape such 
charges. 

{CONTINUED) 
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6. Opponents claim that the definition of "family 
or household ~mber" under this bill is overbroad 
in including persons who reside together regularly 
or who have resided together regularly within the 
last six ronths. They assert that this defin.ition 
would permiL the extraordinary remedies of a re­
straining order to reach non-familial relationships 
which they contend shouid not be covered by this 
type of legislation. Should the bill limit who may 
petition for a TRO to family members rather than any 
persons regulat.i.y residing together'? Is it prefer­
able social pol1cy tc include under the coverage of 
this bill as many households as possible in which 
domestic violence may occur? 

7. This bill would provide that under the Family Law 
Act a TRO ~y be issued to determine thP. temporary 
use~ possession, and con~rol of property cf the 
par~ie3 and the payment of due liens or encumbrances 
thereon during the pendency of the order. The pro­
vision goes further than ex1sting law which would 
pe~t a ~RO to r~str~in a party from disposing of 
proper~y. Since the TRO may oe issued ex parte and 
thus affect~ party's property rights without his or 
her knowledge, should there be d requirement that the 
pl"J.intiff show that the dete:1t1ination regarding 
property Le directly related to domestic violence? 

\ 

If so, should the=o be a separate alternative for 
TRO"s which would prohibit a party from diPpnsing 
of property-? 
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SENATE. COrtliT JUDICIARY 
· SB 9 (Smith) 
As amended January 24 
Various Codes 

DOMESTIC VIOLENCE 

HISTORY 

Source! Family Law Advisory Commission of the Senate 
Judiciary Subcommittee on Administration 
of Justice-

Prior Legislation: AB 1019 ( Ch. ·120, 19 77) 

Support: Family Service Council of California, Los 
Angeles City Council, San Francisco Victim 
Witness Assistance ProgriD~, Family ~ervice 
Association cr San Diego County, Los Angeles 
City Attorney, Long Beach Area Council of 
Churches, Legal Aid Society of Monterey 
Counry, the Salvation Army Fffinily Services 
Department, California Wc~n Lawy~rs, Lawyers 
Club of San Diego, Tulare County Legal 
~ervice Association, the National Conference 
of Christians and Jews, Women•s Concerns, 
WEAVE, Alternatives for California Women, 
Southern california Coalition on Battered 
Women, WAVES, and various other shelteLs 
and prog··-'1-rns fer battered women 

Opp~siti~n : No Known 

PURPOSE 

Existing law provides a procedure ty which a victim 
of domestic violence rna.y, under limi-ted circumstances, 
petjtion the court for a temporary restraining order 
(TRO) ft. )r th~ purpose of preventing a recurrence of 
the dome~tic violence. 

This bill would repeal this procedure, a."ld would enact 
a compre~~ensi ve Domestic Violence Prevention Act. The 
Act would specify who could pet i.tion for a TRO, what 

(Mt:>re) 
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would last, and would expand the court's authority 
to issue orders rel~t1ng to custody and visitation 
of children, restitution of loss of ea~ings or out-of­
pocket expenses resulting from the domestic violence, 
and ru~ard of attorneys fees and costs. 

The bill would require law enforcement agencies to 
~~intain a file on all such orders filed with them. 

In addition, SB 9 would make conforming changes in the 
'~<'amily Law Act to specifically aut:horize the courts 
tJ issue specified orders pending trial in a·dis­
solution, legal separation or annulment pr0ceeding, 
to prevent acts of domestic violence. 

The bill would me.ke violations of these TROs 
misdemeanors~ 

Lastly, the bill would prohibit the civil compromise 
under Pen. C. Sec. 1377 of such misdemeanors. 

The purpose of the bil.L ~s to pt:ovide the courts with 
effective t.ools with which to prevent domestic violence. 

COMMEN'1' 

A. Domestic Violence Prevention Act 

AB 1019 (Fazio, 1977} added Sec. 527(b) to the Code , 
of Civil Procedure permitting persons residing 
together to petition the court for a TRO in 
order to prevent the recurrence of ac~s of 
domestic violence. A study made by the Family 
La"'·l Advisor} Commi~sion to this Corrrnittee indicated 
the need for a complete revision of the Sec. 527(b) 
procedure in order to expand the court's authority 
to make specific orders which would be e~~ier for 
the police to enforce. 

(MorP.) 
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SB Y would repeal C.C.P. Sec. 527(b) and enact 
the Domnst..&.~~ tv11'o 1..LA~ .... r~ Prevent;on ~~~ 

- - .... - A -- • • .., .. r .... • • 

1. Who may retition 

Under this bill, a spouse, for~rr spouse, 
parent, child, any other person related 
within the second degree, or any other 
pe4"son who regularly ref.;-ides or who within 
the last six months resided in the neuse­
hold could petition the court for a TRO 
fox the purpose of preventing ~ recurrenc~ 
of domestic violence. 

~he expansio,... of the class cf persons who 
might petition for this type of TrtO woulc 
ensure that many households in which violence 
might occur are leached~ 

The bill specifies that the rig~t to petition 
for relief would not be denied because the 
plaintiff had vacated the ho~sehold to avoid 
the Lbusc~ This, according to proponents, 
is especially impor~anr. because oftentimes it 
is the woman (and/or the children) who is 
battered and who leaves the household initially. 
Apparentl:t', some courts have denied Sec. 527 (b) 
motions this past year because the separation · 
of the parties had been effected by the woman•s 
vacating the household. 

2. Ex ~arte orders 

This bill would permit the issuance o~ such 
orders ex parte, returnable on an order to 
shn~J. cause no later than 15 days, cr 20 days 
upon good cause, from the date the TRO was 
granted. 

Whethe~ with or without notice, however, the 
plaintiff must, under the bill, show reasonable 
proof of a past act or acts of abuse. 

· (More) 
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These provisions are identical t.o Sec. 527 (b) 
provisi"">ns. 

3. Orders which may be issueE 

a. Orders specified under the Fa~ly Law Actt 
Section ~359 Civ. c. (See Comment B). 

b* ~~eort and maintenance orders for a minor 

under the bill ttcse orders could be issued 
only if the defendant was the prP~umed 
natural father of the minor child and 
such child was in the plaintiff~s custody. 

c. v.:der:s for restitution 

The court could order ~~at Joss cf 
earnings by the plaintiff. and ou~-of­
pocket expenses {e.g., expenses for 

. temporary s!ielter for the plaintiff r medical 
costsj incurred by thA plaintiff as a 
result of such abuse be paid back to 
plaintiff by the defendant. 

d. nx·der reguirin_s co,m~eling 

In addition the court could order any 
party to participate in medical, psychiatric 
or other psycho~ogical treatment or 
COW1Seling. 

·Counseling, according to some proponents, 
would enhance the chances of getting at 
the root vf a specific family situation 
in which domestic violence recurs. A 
program initiated in San Piego County has 
apparently been successful in bringing 
persons who would otherwise not go to 
counseli~s to participate in such treat­
ment. 

(More) 
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e. Qr4er ~OJ: thaym,e_!lt_Q.f atto:r;ne*' s fees an~ 
~sts of e parcyco wnom E e TRO ~s 
2._ran"'ed. 

4. Duration of order: 90 days 

Protective orders issued un.Jer the Act would 
remain in effect for not more than 90 days, 
~nless extended by order of the court or by 
stipulation of the parties. If extended by 
stipulation, such orders would last no more 
than one year. 

Under current c.c.P. Sec. S27(b), such orders 
last for 30 days only, unless ~xtended. 

5. Remedies arc: cumulative.. 

The bill would specify that the r~rnt:::dies under 
~he Act would he in adcition to any other 
remedies availQble to plaintiff. 

6. A~pointme~t of counse: 

The bill would allow the court in appropriate 
cLJes to ~ppoint counsel for plaintiff in 
any proc~eding to enforc3 the terms of any 
order issued under the act. 

7. Registration and enforcement 

SB 9 would require the court, upon a party's 
req~est,to order th~ c0unty clerk to transmit 
a copy oi the 'i RO tc local law enforcement 
agencies by the end of the business clay on 
which the TRO was granted. 

This provision was adopted from that in c.c.P. 
~ e c . 52 7 (b ) . 

{Morej 
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8. Violations are misdemeanors 

Violations of orders pursuant to this Act 
would be misdemeanors. 

Some states provide higher penalties for 
violations of protective orders relating 
to domestic violence. In Ohio, for example, 
a first violation is punishable as a mis­
demeanor (6 months jail and/or $1000 fine), 
and a second offense is punishable as a felony 
(6 months to 5 years and/or $5000 fine) • 1n 
~1assachu!:~tts, any violation of snch protective 
orders is punishable by 2 l/2 y~~rs prison 
term~ or a fine up to $5000. 

B. ?RO!~ under t~e Fw~ily Law Act 

U;1~er existing provisions of the Family Law Act, 
the court may issue a TRO pending trial in a suit 
for diss~luLion, legal separation or nullity of 
marriage, ~o prevent the disposition of prope=ty 
by either pa=ty pending trial, to order either 
pa1ty to vacate a family dwelling, to ~revenr 
any party from "rnol€sting or disturbing the peace" 
of the other party and the minor children, or to 
award temporary custody of the minor child~an of 
the parties,. 

This bill wo11ld greatly expand the court • s 
authority to isFue further orders where domestic 
·"·iclence was ir..volved.. The language of the orders 
would be more specific, to avoid the argument 
that such orders were too vague and therefore 
unenforceable. 

1. "Kick-out 0rci..:rs 11 

Under SB 9, a court could order one party 
excl..1ded from the family dwelli:;g or from 
the dt-:elling of the other party, regardlnss 
of who held leaal or eauitable title to or 
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the lease en the dwelli~~· The petitioner 
would, under the bill! make a showing that the 
party to be excluded has assaulted or 
threatened to assault the other party, or 
that physical or emotional ha4m would result 
to the other party and/or any person in such 
party's custody. 

These "kick-out" orders, proponents state, 
are necessary because too often law enforcement 
officers have refused to enforce TRors for 
fear of violating the property rights of the 
oarty be~~g eject~o. 

2. Temporary custod~ and visitatio1.~· rights. 

Under SB 9, the court could issue an o~der 
not only determining the temporary custody 
oi any minor children of the marriage, but 
also specifying the conditions upon which a 
part~ could exercise visitation rights. 

3_ ~session an~ use vf pro~erty 

The court could, under SB 9, also issue ~n 
order determining the temporary use, pos­
se~sion and con~rol of property of the parties, 
and the payment of due liens or encumbrance::: 
thereon dur~ng the pendency of the order. 

This, according to proponents, would prevent 
arguments between parties during the pendency 
of the proceedings; which could result in 
further violence. 

4. Other ordert, 

This bill would gre" tly exr:and th~ co\.,rt 's 
authority to make further orders necessary 
to prevent acts of domestic violence. 

(More) 
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This general category of permissible ord8rs 
woul6 be very helpful, proponents state, 
in that orders could be drafted to fit each 
situation, hence increasing the likelihood 
that such orders would be enforced. 

5. Transmj.. ttal to l_lOJ ice aqen.s._ies 

Like the prov~sion under the Domestic Violence 
Prevention Act, SB 9 would provide for the 
transroission of tnese orders to local law 
enforcement agencies at the r~q~est of the 
party or the attorney for such party. 

6. Violations are misdeme~nors 

Whereas under present law violations of Civil 
Code Sectio~ 4359 ~re punishable under ~ivil 
c!:>ntempt, this bill wouV1 ciearly ma·.e such 
violations misdemeanors. 

7. Includable i~ interlocuto~ and final jud~ent~ 

Orders which were iss,lec by the cc.urt t:.o 
prevent domestic violence {as specified under 
Sec. 4359 Civ. C.) could, under this bill, be 
included in interlocutoLy and final judgments 
affecti3g marriage. ~uch orders woulJ expire 
one year from the date of entry of judgmen ..... , 
unless extended by th~ court aft"er notice 
and hearing. Again, violations of these orders 
would be misdemeanors. 

c. No civil coroQromise 

FL1ally, SB 9 would prohibit the civil compromise, 
under Pen. c. Sec. 1377, of prosecutions of cases 
involving domestic violehce. This, according to 
proponen"::s, would put teeth into the law, would 
force district attorneys to prosecute appropriate 

(More; 
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cases, and woul.d r..otify pctential spouse or child 
batterers that they could not nbuy their way out., 

Opponents to this particular provision of the bill 
state that the op~ion of a civil compromise Fhould 
be available where all parties (i.e., judge, 
prosecution, defendant and victim) agree that money 
damages woule sufficiently compenBate the victim 
and there is little likelihoad that another 
prosecution for the same offense w0uld oc~1r in 
~he future. 

D. ~·udicial Count;il Forms 

SB 9 would require the Judicial Council to draft 
and provide for.ms for ~he restraining orders whicP 
could be issued pursuant to the Ac~. Such 
standardized forms would help law enforcement of­
ficial5 to determ)ne quickly and accurately the 
nature of the restrictions placed upon the party. 

********** 
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