FVAP New Law Alert: AB 2369

How did AB 2369 change how attorney’s fees work in DVPA cases?

2022’s Assembly Bill 2369 (AB 2369, eff. Jan. 1, 2023), amended Family Code section
6344 to make it easier for survivors to get attorney’s fees, and harder for abusers, in domestic
violence restraining order (DVRO) cases. Section 6344 should be read such that “petitioner”
means “protected party” and “respondent” means “restrained party.” This means that if a
protected party defeats a restrained party’s request to modify or terminate their DVRO, they
should still be considered “a prevailing petitioner,” but in these cases some courts may consider
them “a prevailing respondent.” The chart below provides more information.
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How do attorney’s fees work in domestic violence restraining order cases?

The Domestic Violence Prevention Act (Fam. Code, § 6200 et seq.) governs DVROs and
allows the court to award attorney’s fees to a “prevailing” party (Fam. Code, § 6344), if the party
ordered to pay “has or is reasonably likely to have the ability to pay” (Fam. Code, § 270). This
includes appeals.*

Step 1: Make your request. You can use the checkboxes on some Judicial Council DVRO
forms (e.g., DV-100 and DV-120).> You can make an oral request,® or file a separate written
request (e.g., FL-300).” The request deadline is in California Rules of Court, rule 3.1792.

Step 2: Notify the other side of your request.

Step 3: Have a hearing on your request. The court could decide your fees request when it
decides the DVRO, or after, depending on the request timing and the court’s calendar.

Is my client a “prevailing” petitioner if they only won in part?

It depends.® For instance, the court may say abuse happened but deny a DVRO,° or the
court may grant a DVRO but deny some relief, such as financial or property requests. To know if
you’re “prevailing,” maybe ask: Were the results “so insignificant that your client did not achieve
any practical benefit from bringing the [request]”?° If your client got some practical benefit
(e.g., a finding of abuse, or granting some relief but not others), they may be “prevailing.”

AB 2369 shows “the Legislature’s strong preference for awarding attorney fees to
successful” petitioners, so the law “should be interpreted broadly to favor an award of attorney
fees to a partially successful [petitioner].”*! Still, courts may reduce the amount of fees awarded
to correspond to the quantum of success.*?

What if my client is responding to a DVRO request?
A respondent with a total win (no DVRO issued and no finding of abuse) would be
“prevailing,”® and may get fees if they meet the 6344(b) elements (see above).

What makes a petition “frivolous or solely intended to abuse, intimidate, or cause
unnecessary delay?”

This is decided on a case-by-case basis.

There is little DVRO case law on Family Code section 6344. One case, Loeffler v. Medina,
could be useful to show what a “frivolous” request to end a DVRO early looks like.'* Another
case, S.A. v. Maiden, could be useful to show these fees may act as a sanction.*> FVAP’s case-
annotated compendium has additional cases.

Given the limited caselaw so far, it can be useful to look for analogies. “Frivolous” can
mean, for instance, “totally and completely without merit or for the sole purpose of harassing an
opposing party.”'® Synonyms for “frivolous” include “groundless,” “unreasonable,” and
“vexatious.”'” Frivolousness could also arguably be demonstrated by meeting one of the
definitions for “vexatious litigant.”*® Whereas “frivolous” is an objective standard*® judged
against a “reasonable attorney,”?° a party’s intent behind their filing is subjective, focused on
their motivation, which can be inferred from surrounding circumstances.?!

“Abuse” is defined in Family Code sections 6203 and 6320.
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AB 2369 was meant to be like other laws that make it easier for one party to get fees
than another, such as FEHA, anti-SLAPP, and the Political Reform Act.?? Those laws may also
have cases that could be useful for you to show a petition is frivolous or solely intended to
abuse, intimidate, or cause unnecessary delay.?

Both my client and the opposing party sought DVROs—who is “prevailing?”
It depends.?* The chart below provides more information.
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How do | show the other party “has or is reasonably likely to have the ability to pay?”

This is within the court’s discretion.?> When deciding, the court may consider more than
actual income and debt, including “property owned and obligations to be met as well as . . . [an]
ability to earn.”?® The court may also look to property recently sold,?’ or to the testimony of one
party?® or one third party witness,?® and may presume someone will work or be self-employed to
cover basic living expenses.3°

Note that Family Code section 270 cases are useful only to a point—for establishing the
ordered-to-pay party’s ability to pay, or likelihood thereof. But section 270 cases are limited in
providing guidance because they often also discuss other Family Code statutes governing
attorney’s fees, which require the court to consider the needs and ability to pay of the party
asking for and being awarded fees, unlike Family Code section 634431

What is a reasonable amount of fees to request?
The amount is within the court’s discretion, reversed on appeal only if there is no
substantial evidence to support it32 or it is so high or low it “shocks the conscience.”33
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The court can consider the Rules of Professional Conduct governing fee agreements, and
“the nature of the litigation, its difficulty, the amount involved, the skill required and the skill
employed in handling the litigation, the attention given, the success of the attorney’s efforts,
[their] learning, [their] age, and [their] experience in the particular type of work demanded; the
intricacies and importance of the litigation, the labor and the necessity for skilled legal training
and ability in trying the cause, and the time consumed.”3*

How do | get more assistance?
Contact FVAP at info@fvaplaw.org or (510) 858-7358.
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