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POST-TRIAL MOTIONS CHEAT SHEET

After a hearing, there are various types of motions, called post-trial motions, that can be filed to try to change the order that was made. This
chart provides some of the rules to some of the basic types of post-trial motions and their effect on the timing of filing an appeal of the
original order. This is a quick reference guide, so beware that there are many exceptions to the general rules stated here and more detailed
provisions in the statutes. It is recommended to consult with an attorney, if possible, on these motions.

CCP = Code of Civil Procedure
CRC = California Rules of Court
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(2) 90 days after you filed
your first motion to
reconsider; or

(3) 180 days after the
original order you want to
appeal was entered.

CRC, Rule 8.108 (e)

Motion for New Trial

A Motion for New Trial asks
the trial court to vacate
(cancel or remove) the
order and schedule a new
hearing.

You can file a Motion
for New Trial if any of
the below substantially
affected or impacted
your rights:

(1) Irregularity in the
proceedings / no fair
trial;

(2) Misconduct of the
jury;

(3) Accident or
surprise;

(4) Newly discovered
evidence;

(5) Excessive or
inadequate damages;

(6) Not sufficient
evidence to justify the

You must file a Motion
for New Trial after the
decision is made and
before the entry of
judgment.

OR

You will have until
whichever of the below
happens first:

(a) Within 15 days
after the clerk mails
the notice of entry of
judgment to you
(“NOEJ);

(b) Within 15 days of
being served by any
party the written NOEJ
(i.e. service of a file-

If your Motion for New
Trial is granted, the other
party can appeal it.

CCP § 904.1(a)(4)

If your Motion for New
Trial is denied, you
cannot appeal the trial
court order denying your
Motion for New Trial. But
the denial of your motion
will extend your time to
appeal the original court
order.

CRC, Rule 8.108(b)

If your Motion for New Trial
is granted, the other party
has the normal time to
appeal under CRC, Rule
8.104.

If your Motion for New Trial
is denied, the time to
appeal is extended for all
parties to whichever of the
below happens first:

(A) 30 days after the
superior court clerk or a
party serves an order
denying the motion or a
notice of entry of that order;

(B) 30 days after denial of
the motion by operation of
law*; or
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trial court’s decision, or
the decision is against
the law;

(7) Error in the law.
CCP § 657

stamped copy of the
judgment); or

(c) 180 days after entry
of judgment.

CCP § 659(a)

(C) 180 days after entry of
judgment.

CRC, Rule 8.108(b)

*A motion is considered
denied by operation of law
if the trial court did not
make a decision on the
motion within 75 days of
whichever of the below
happens first:

1) mailing of notice of entry
of judgment by the court
clerk; or

2) service on the person
who filed the motion for
new trial by any party of the
written notice of entry of
judgment

OR

If notice was not given, 75
days after the first notice of
intention to move for a new
trial was filed.

CCP § 660(c)

Motion to Vacate

A Motion to Vacate asks
the trial court to vacate

You can file a Motion
to Vacate if

You must file a Motion
to Vacate after the
decision is made but

Extends time to appeal
the original judgment.
CRC 8.108(c).

The time to appeal the
original judgment is
extended to whichever of
the below happens first:
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(cancel or remove) its order
and enter another or
different order.

(1) there is an incorrect
or erroneous legal
basis for the decision,
not consistent with or
not supported by the
facts.

(2) A judgment or
decree not consistent

with or not supported
by the special verdict.

CCP § 663

before the entry of
judgment.

OR

Whichever of the
below happens first

(a) Within 15 days of
the date the clerk mails
the NOEJ;

(b) Within 15 days of
being served by any
party the written
NOEJ; or

(c) within 180 days
after entry of judgment.

CCP § 663a

(1) 30 days after the
superior court clerk or a
party serves an order
denying the motion to
vacate or a notice of entry
of that order;

(2) 90 days after the first
notice of intention to move
or motion-to vacate is filed;
or

(3) 180 days after entry of
judgment.

CRC, Rule 8.108(c)

Motion to Set Aside
under CCP § 473(b)

A Motion to Set Aside asks
the court to “set aside” or
relieve a party from a
judgement or order. This
relief is discretionary,
meaning the judge can but
does not have to provide
any relief.

You can file a Motion
to Set Aside if a
judgement or order
was entered against
you because of you or
your attorney’s
mistake, inadvertence,
surprise or excusable
neglect.

CCP § 473(b)

A Motion to Set Aside
must be filed within a
reasonable time. A
“reasonable time” is
usually when the
motion is filed before
six months has passed
since the judgment,
dismissal, order, or
other proceeding
happened.

You cannot file a
Motion to Set Aside if

Generally, these motions
are not appealable.

EXCEPTION: If the
underlying order is
appealable as a final
judgment (under CCP §
904.1(a)(1)), then the
motion to set aside would
be appealable under CCP
8§ 904.1(a)(2) as an order
made after a final
judgment.

The time to appeal the
original judgment is
whichever of the below
happens first:

(1) 30 days after the
superior court clerk or a
party serves an order
denying the motion to set
aside or a notice of entry of
that order;

(2) 90 days after the first
notice of intention to move-

449 15™ Street,

Suite 104, Oakland, CA 94612 | Tel (510) 858-7358

Fax (866) 920-3889 |




WHAT IS THE TYPE OF
MOTION?

WHAT ARE THE
REASONS | CAN FILE
THIS MOTION?

WHEN DO | NEED TO FILE
THIS MOTION?

CAN | APPEAL THIS
MOTION?

IF I FILE THIS MOTION DOES
IT CHANGE MY DEADLINE TO
FILE AN APPEAL OF MY
ORIGINAL COURT ORDER?

the judgment or order
was entered 6 or more
months ago.

CCP § 473(b)

or motion-to set aside is
filed;

(3) 180 days after entry of
judgment.

CRC, Rule 8.108(c) (see
Advisory Committee
Comment, subdivision (c).)

Motion to Correct Clerical
Error

A Motion to Correct Clerical
Errors asks the court to
correct or fix any clerical
mistakes made in an order.

You can file a Motion
to Correct a Clerical
error if;

1)a judgment or order
has a clerical mistake
or

2) a judgement or
order is void (has no
legal effect) so it
should be set aside.

CCP § 473(d).

A Motion to Correct
Clerical Error may be
filed at any time,
regardless of when the
mistake was made.

Generally, a Motion to
Correct Clerical Error is
not appealable.

EXCEPTION: If the
underlying order is
appealable as a final
judgment (under CCP §
904.1(a)(1)), then the
motion to correct clerical
error would be appealable
under CCP § 904.1(a)(2)
as an order made after a
final judgment.

The time to appeal from the
original judgment is
whichever of the below
happens first:

(1) 30 days after the
superior court clerk or a
party serves an order
denying the motion to set
aside or a notice of entry of
that order;

(2) 90 days after the first
notice of intention to move-
or motion-to set aside is
filed;

(3) 180 days after entry of
judgment.

See 8.108(c) [time is
extended if "any party
serves and files a valid
motion to vacate the
judgment"]; and Shisler v.
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Sanfer Sports Cars, Inc.
(2008) 167 Cal.App.4th 1,
5 [motion brought under
473(d) subject to 8.108(c)
extension of time]

Please contact FVAP at info@fvaplaw.org or (510) 380-6243 with questions.

This tip sheet is not providing legal advice and should not replace the advice of an attorney. This resource uses California law only. Last
updated 06/18/24. Copyright © Family Violence Appellate Project 2024.

This project was supported by funding awarded by the United States Department of Justice, Victims of Crime Act, 2015-VA- GX-0058,
through the California Governor’s Office of Emergency Services; and by Grant Number 2016-WL- AX-0055, awarded by the Office on
Violence Against Women, U.S. Department of Justice. The opinions, findings, conclusions and recommendations expressed in this
publication are those of the authors and do not necessarily reflect the views of the Department of Justice, Office on Violence Against

Women.
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